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Die Anfänge der islam ischen Jurispruden z: Ihre Entwicklung

in Mekka bis zur Mitte des 2.18. Jahrhunderts. By HARALD

MOTLKI. Abhand lungen für die Kunde de s Mor gen landes.

vo l. 50. 2. Stuttgart : FRANZ STEINER VERLAG, 199 I. Pp. ix +
292. DM 96 .

Since the publication of Schacht's The Origins of Muham ­

madan Jur isprudence in 1950 va rious contributions to the sub-

jec t have appeared in the West. most of them in support of

Sc hacl u's views UII the Ioruratlun uf Isl amic jurisprudence .

Motzki's Anfänge poses a challenge to some of these generally

accepted views.

Motzki sets out to investigate the beg innings of Islamic ju­

ris prudence and its development in Mecca up to the 2nd/8th

ce ntury. The book is d iv ided into fo ur chapters , an epi logue, a

bibl iography and an index of narnes and important terms.

T he firs t chapter co ntai ns a historical account of the contri­

but ions to the st udy o(the deveJopmenl of Isl amic law, mainly

foc usi ng on Schacht 's theor ies and the subseq uen t discussions

it ge nerated. Already at this juncture Motzki makes cle ar tha t

he wi ll try to rev ise in part Sc hac ht's account of the formation

of Islamic jurisprude nce. While , for Schac ht . only ra Jy ('per ­

so nal opinion' ) produced legal solutions up to the emergence

of Islamic law in the middle of the 2nd century , Mo tzki is

convinced that the beginning of Islaniic law should pro perly

be dated so me 50 to 75 years ea rlier. He criti ci zes Sch ach t' s

theor y of the ar tificia l growth of the as änid , wh ich implies

th at the most co mplete as änid going back to the Prophet and
the Companions are always the latest ones, Schac ht had thus

been led to the co ncl usion that it is idle to try to reconstruct

the tendencies and characteristics of the doctrine of any par ­

ticular Companion an d of the Prophet from the tradi tions at­

tri bu ted to them.

Motzki 's book is an attempt to show that in spite of the weil

known problems of au thentic ity stated by Sc hacht it is possible

to reconstruct the earl y his tory of Islamic law from somewhat

later sources . To substantiate his claim he prop oses to inves ti­

gate the Musanna], an earlier ~adil-bock , by the Yemenite au­

thor cAbdarr azzag al-San'iänl (d. 21 1), which was no t avai lab le

to Sch ach t, and was publ ished later.

Cha pter two is dev oted to a careful conside ration of cAbdar­

razzäq's work. Mo tzk i ex am ines the main trans mitters of this

book: Ma'imar, Ibn G uraig, Ta uri and Ibn CUyaina, identi fying

also the ir so urccs, He com es to two irnporta nt co ncl us ions .

First, the Musannaf itsel f is ba sed o n old er reJiable sourees ,

none of wh ich hav e survived bu t can be reconstruc ted thro ugh

the as änld; and second, the ed ited versi on (Bei ru t 1972 , 19832)

should be con sidered as being nearly identical w ith that origi­

nally co mpiled by 'Abdarrazzäq hirnself (pp. 66lf. ). The proo f

of the authenticit y of these tradi tions is pursued in the next

ch apt er .

In ehapter three, Mot zki develops two main sets of forma l

criteria whic h he call s criteria for authentici ty, namely , the ex­

terna l and the internal (pp. 70 lf.). He applies both sets of criteria

to the traditio ns whic h Ibn Öuraig reports fro m cA\ä' and cAmr

b. Dlnär, The external criteria consist in examining the transmit­

ters from whom Ibn Guraig reports his traditions . Motzki dis­

covers, for exarnple, that Ibn Guraig takes only 38.5 % of his

transmission s fro m cA\ä', 25% fro m a gro up of five sc holars,

20 .5% fro m 86 other scholars. This distribut ion , Mo tzki argu es,

sho ws an ind ividu al pro file which is unlikely to be forged. Be-
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sides this, one finds the same random pattern by examining the

dic ta, acta and responsa, i.e., utteranees and aetions.

The internal er iter ia eonsist in the manner in whieh Ibn

Guraig presents his material. And here too Motzk i finds sup­

port for his claim of authentieity beeause Ibn Öuraig's corn­

ments show his critieisms of individua l traditio ns , ex press his

ow n opi nions, and make elea r that he is uncertain about the

exact content of the sayings of cA!ä' and 'Amr,

He concludes that espeeially the material whieh Ibn Guraig

reeeived from cA!ä' and ' Amr really does go back to them and

partly even one generation earlier, i.e., to the sahüba (e .g., to

Ibn CAbbäs); therefore, we ean gain insight into the early his­

tory of Meeean jurisp rudence.

Motzki's methodological approach suits the purpose of ana ­

lyzing the tradi tio ns of Ibn Guraig. His arguments are plausible.

His exte rnal cr iteri a show that Ibn Guraig was not a eonscious

forger; the intern al cri teria confirrn that he was sineere in ad­

mitting his ignoranee and doubts regarding certain trad itions.

But one shou ld always keep in mind tha t this does not autom at­

ieally point to the au thentieity of all the traditions trans mitted

by Ibn Öuraig, as Motzki seems to conclude. Ibn Guraig may

have transmitted some genuine, but also sorne forged ma terial,

perhaps being subjectively eonvineed of its authentieity, and his

name may have been used by someone else to eonfer legitimaey.

So Motzki see ms too bold when he writes that 'Abdurrazzäq's

Musannaf eonta ins " undo ubted ly authentie material" (p. 66) .

Motzki then attempts, thro ugh a deta iled analysis of Meeean

transmitt ers and with the help of examples taken from family

law. i.e., the K. an- nik äh and K. at-tal äq (pp. 67ff.), to show

that many trad itions ean safe ly be ass umed to be genu ine, ste m­

ming from the time of the COolpanions and Sueeessors. He is

eonvineed that traditions origi nating from the Prophet existed

and were known. In one ease hc even eonvineing ly argues that

a Prophetie hadit was known but was not eited at first to sup­

port a lega l rule (p . 115). This can be seen as a very interesting

critie ism of Schacht's argu mentu m e sile ntio , which, Motzki

concludes, should be used with extreme eaution.

In the fourth chapter summariz ing his rcsults, Motzki eon­

eedes tha t Schac ht's theory regarding the formation of Islamic

jurisp rudence, namely that it was or iginally based on ra?» rather

than on the Qllrün and the sunna, is eorroborated for the early

history of law in Mecca. Motzki rejects, however, Schach t's

opinion that during the first eentury no Islamic jurisprudenee in

the teehnieal meaning of thc term existed. Aecording to him

there are authentie trad itio ns going back to the Propbet and the

Com panio ns, related by the fuqah ü? of Mecca, while the deci­

sions of Umayyad judges and governors did not play an impor­

tant ro le in the ear ly history of Meccan eivillaw.

Motzki's work must be eonside red a fru itful attempt to

throw light upon a hitherto obseure area of early Islamie law,

namely its de velop ment in Mecc a- whieh Schach t did not

look at very elose ly . His eritiq ue of Schacht invites further

investigations in this area . This book must be scc n as an

exceedingly valuable eontribution to the understand ing of the

formation of Islamic law.
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